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Law Against Discrimination Protects Independent Contractors
by Steven Sieglér

The New Jersey Superior Court, Appellate Division, basmtly ruled that independent contractors
are protected against discrimination in the formatmhtarmination of their employment contracts.

This decision recognizes that the generous protectfdhs blew Jersey Law Against Discrimination

(“LAD”), ?which traditionally have been viewed as benefittimpleyees only, apply to this large and

equally important segment of the workforce.

The case oRubin v. Forest S. Chilton Memorial Hospital, 359 N.J. Super. 105 (App. Div. 2003)
involved two pathologists who, together with a third docprovided pathology services to Chilton
Memorial Hospital for almost thirty years. The pdtigists worked at the hospital pursuant to a
series of written contracts which specified that tveye independent contractors, not employees.
The last contract between the parties was termiralbldgl upon ninety days written notice. In June
1997, the hospital notified the pathologists that it wasasing its right to terminate the contract.
At the time of this notice, the two pathologists wéBeand 68 years of age.

The plaintiffs brought a complaint in the Superior Codiflew Jersey alleging age discrimination
under two distinct theories of liability. Plaintiffisiimary LAD claim asserted a violation of N.J.S.A.
10:5-12(I)2 In this claim, plaintiffs alleged they were independmntractors whose contract was
terminated for age-related reasons. Plaintiffs’ seagrdaim asserted a violation of N.J.SJA:5-
12(a)? In this claim, Plaintiffs alleged that they werepdoyees of the hospital under the applicable
tests, as opposed to independent contractors. Plaatigfied that a violation of N.J.S.20:5-12(a)
occurred when the hospital terminated their employment.

The matter came before the trial court on the haspiotion for Summary Judgment. The court
ruled that the plaintiffs were independent contractasemployees. Therefore, the protection of
N.J.S.A.10:5-12(a), which is reserved solely for employees, didappty. The trial court also
dismissed plaintiffs’ claim under N.J.S.A0:5-12(1), finding that independent contractors are not
protected by the LAD. In support of this decision, tied tourt relied on the Appellate Division
decision inPukowsky v. Caruso, 312 N.J. Super. 171 (App. Div. 1998), in which an independent
contractor in a sexual harassment case was barmadrieontaining an action under N.J.S1A:5-

12a.

The Appellate Division reversed the trial court withpect to Plaintiffs’ N.J.S.AL0:5-12(1) clain®
The Court recognized the difference between the twaestibas of the LAD:

In contrast to _N.J.S.A.10:5-12(a) which protects against
discrimination with respect to hiring, discharging and térens and
conditions of employment, N.J.S.A0:5-12(]) is directed at refusals
to do business with persons because of a protected &t In
simpler terms, _N.J.S.A.10:5-12(a) deals with workplace
discrimination,_N.J.S.A10:5-12() addresses refusal to deal.




Rubin v. Forest S. Chilton Memorial Hospjt859 N.J. Super. 105, at 110 (App. Div. 2003).
Because the hospital “refused to deal” with the plamtédflegedly for age-discriminatory reasons,
the plaintiffs asserted a cause of action under N.J.80%&-12(I) and summary judgment was
improvidently granted.

The Court disagreed with the hospital's argument thaSiMJ10:5-12(1) should only apply in a
refusal to contract case, as opposed to a case wherasting contract is terminated. Such a
reading of the statute would “mock the beneficial goathefLAD,” which is remedial legislation
and must be liberally construed. The Court also disaginaethePukowsky decision was controlling
precedent and dispositive of the controversiRubin. The Pukowsky case did not concern the
“refusal to deal” provision of the LAD, i.e., N.J.SX#0:5-12(l), reasoned the Court; therefore, it was
inapplicable.

A fair reading oRubin therefore suggests that independent contractors arefadtet only during
the formation of their employment contracts with basses, but in the performance and termination
of such contracts as well. It remains to be seegthdn this doctrine will be expanded upon to
include hostile work environment or constructive disgharases brought by independent contractors;
clearly, however, a good faith argument may be maded®pendent contractor plaintiffs to that
effect.

According to the U.S. Bureau of Labor Statistics, inddpahcontractors are presently 6.4% of the
workforce nationally — over 8.6 million peogleUsing the national average, New Jersey’s share of
the independent contractor workforce can be estimaté8®000 peoplé. The Rubin decision
recognizes the New Jersey state legislature’s inteprdtect this important segment of today’s
workforce. Independent contractors may now demand the 8ghts that employees in New Jersey
have had for half a century in the formation and teatiom of their employment relationships,
namely, freedom from discrimination on the basisgs#,aace, religion, gender, disability or other
protected status.
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